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World War II set an end to the state-sovereignty doctrine as the

main political norm in the global realm. Human rights became the
center of a distinctively political and legal agenda for the global order mn-
formed by egalitarian values. Human rights impose minimal binding
standards both on domestic political institutions and the domestic legal
order and on international relations and global institutions.

Insofar as human rights have, mn this way, become part of the re-
quirements of political legitimacy, the question arises as to how extensive
the list of human rights should be. In the recent debate in philosophy,
there has been a tendency to resist inflationary tendencies in the identifi-
cation of what counts as a human right and to endorse minimalist lists of
human rights. The right to political participation, in particular, although
prominent in the original human rights treaties and in contemporary hu-
man rights practice, often fails to get support or is even explicitly exclud-
ed. Against these views, I want to defend the claim that a right to political
participation should have a place even on minimalist lists of human
rights.

My argument aims to show that human rights will fail to secure polit-
ical legitimacy if the right to political participation 1s excluded from the
set of basic rights. It hinges on a distinction between two problems of
legitimacy that arise with human rights. The first, which we may call the
problem of standards, relates to the requirement that political mstitutions
and decisions — nationally, internationally and globally — apply and satisfy
a human rights standard. Simce a human rights standard is not the only
requirement of legitimacy, the first problem concerns the relationship
between a human rights standard and other sources of political legitima-
cy. In the context of a democratic state, for example, the problem of
standards gives rise to the question of how a conception of democratic
legitimacy can accommodate both a human rights standard and a princi-
ple of democratic self-determination. In the context of the international
recognition of states, to give another example, the problem manifests it-
self in the question of how to weigh respect of human rights against re-
strictions on third-party interventions. This problem of standards is a rea-
son for favoring minimalist lists of human rights.

The second problem of legitimacy, which 1s often obscured, con-
cerns the justification of a human rights standard itself. I shall argue that
because of this problem of justification, a human right to political partici-
pation 1s necessary — though not sufficient — for political legitimacy and
should figure even on minimalist lists of human rights.

I shall end the paper with a discussion of what a right to political
participation entails. The current debate focuses on whether or not there
1s a right to democracy (e.g., Christiano 2011a). I shall argue that the right
to political participation need not be interpreted as a right to democracy,

THE GROWING IMPORTANCE OF HUMAN RIGHTS after
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and I will defend a weaker requirement rather than the right to democra-
cy. In another respect, however, my argument has a demanding implica-
tion. In contemporary human rights practice, the right to political partici-
pation 1s framed as a right to participate in national political affairs. My
argument in support of the right to political participation implies that the
right should be expanded to include participation in the global political
debate as well, and I will briefly discuss this issue.

In sum, my paper defends the following main claims: (i) human
rights are best understood in terms of their connection to political legiti-
macy; (i) political legitimacy requires not merely that a human rights
standard 1s applied and satisfied, but also that the standard itself 1s justi-
fied mn the right way; and (1i1) a right to political participation, suitably un-
derstood, 1s necessary, but not sufficient, for political legitimacy.

1. Human Rights

Before I can get to the main part of my argument, I need to say some-
thing about human rights in general. The idea of human rights has, of
course, a long history in the natural rights tradition. But recent develop-
ments have inspired many to argue that the traditional conception of hu-
man rights — defined as rights people have “simply i virtue of their hu-
manity” (Stmmons 2001: 185) — ought to be replaced by a political con-
ception. John Tasioulas (2009) helpfully identifies two main dimensions
of disagreement in the current debate on conceptions of human rights.
The first disagreement is about what human rights are and the second
about how they are justified. According to the traditional conception,
human rights are moral rights that people have qua salient features of
their humanity. These features may relate to fundamental needs or inter-
ests (e.g., Miller 2012) or basic aspects of human agency (e.g., Griffin
2008).1 According to the political conception, by contrast, human rights
are a set of special rights that have their origins in salient features of con-
temporary human rights practice (e.g., Rawls 1999; Beitz 2009). Just like
traditional conceptions, political conceptions differ with regard to the rel-
evant salient features. A prominent example is John Rawls’ focus on
third-party interventions (Rawls 1999).2 Other defenders of a political
conception tend to give broader characterizations of contemporary hu-
man rights practice (e.g., Beitz 2009).

With regard to the question of what justifies human rights, defenders
of the traditional conception typically maintain that ordinary moral rea-
soning is necessary and sufficient to establish what should count as a hu-
man right. Defenders of the political conception, by contrast, typically
maintain that human rights are justified by some form of public reason or

1 Accotding to Griffin (2008: 33), human rights are “protections of our human standing
ot ... our petsonhood,” whereby our status as humans “centers on our being agents”
(2008: 32).

2 According to Rawls (1999: 80), the fulfillment of human rights “is sufficient to exclude
justified and forceful intetvention by other peoples, for example, by diplomatic and eco-
nomic sanctions, or in grave cases by militaty force.”



JOURNAL OL ITHICS & SOCIAL PHILOSOPHY | VOL. 7,N0O. 1
THE HUMAN RIGHT TO POLITICAL PARTICIPATION
Fabienne Peter

public reasoning. Human rights, on this view, are not discovered but con-
structed in an appropriately constrained process of practical deliberation.
I shall discuss this dimension of the debate in greater detail a bit further
down in this section.

Note that in addition to these pure forms of the traditional and the
political conceptions of human rights, some writers have recently pro-
posed mixed conceptions. Joseph Raz (2007, 2010) 1s, I think, best under-
stood as defending a mixed conception. He accepts the political concep-
tion with regard to the first dimension — the question of what human
rights are — but he combines this with the view that what justifies human
rights is ordinary moral reasoning. Rainer Forst (2010) 1s drawn to the
opposite move: He defines human rights on the basis of salient features
of human agency, but answers the question of how they are justified by
mvoking an account of public reasoning.’

My sympathies are with the pure form of the political conception of
human rights. I am unable to argue the case here, but I want to list a few
considerations in favor of the political conception.* First, one need not
deny the historical thesis about human rights — that they emerged out of
the natural rights tradition — in order to maintain that human rights were
relaunched mn 1948 as a specifically political-legal project. I follow Charles
Beitz (2009) here, who argues that the historical thesis does not imply a
philosophical thesis about what human rights are and about what explains
the authority they have today. One can thus both accept the historical
thesis and maintain that the best understanding of human rights today is
one that breaks with the notion that human rights are moral rights that all
individuals have in virtue of their humanity.

A second consideration is immediately related. Whatever the merits
of interpreting human rights in light of the natural rights tradition, doing
so 1s insufficient to capture the distinctive features of contemporary hu-
man rights practice. The contemporary practice identifies human rights
with a set of explicitly political norms that only make sense in certain in-
stitutional contexts (Nickel 2007). Human rights get their distinctive con-
tent not from essential features of humanity as such, but from institution-
alized relations between individuals and their governments and other po-
litical agents. The political conception of human rights is better equipped
to capture this aspect of human rights practice than the traditional con-
ception.

Third, it is not necessary to assume that human rights are essentially
connected to some features of humanity to get a grip on the (important)
idea that human rights are universal. Human rights are not timeless (e.g.,
Beitz 2009), but this does not mean that they are not universal. As Raz
has convincingly argued, we can do justice to both the idea that what
human rights are is rooted in contemporary practice and the idea that
human rights are universal if human rights are understood as “synchroni-
cally universal,” 1.e., as rights that all people alive today have (Raz 2010:

3 See also Baynes (2009).
+ See Beitz (2009) and Raz (2007, 2010) for forceful rejections of the pute traditional

conception.
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41). This account of the universality of human rights 1s compatible with
them changing over time.

Finally, and crucially for the argument I present in this paper, the re-
launch of the human rights project in 1948 offers justificatory resources
not available in the natural rights tradition. This gets me back to the ques-
tion of what justifies human rights. What I have in mind is best explained
through an analogy with Rawls’ idea of a political conception of justice.
As 1s well known, Rawls proposed to circumvent controversies about the
morality of justice by developing a conception of justice based on funda-
mental political values embodied in democracy. The distinct — and very
successful — political project that relaunched human rights, similarly, of-
fers a way of circumventing the highly contested issue of the essential
features that characterize human beings by instead offering an account
based on more widely acknowledged features of contemporary human
rights practice.

I am aware that this brief discussion only scratches the surface of the
debate on conceptions of human rights. But even if the considerations I
have listed do lend support to a political conception of human rights,
there is still the question of what exactly it entails. I have already men-
tioned that Rawls took the main feature of contemporary human rights
practice to be that international political agents are permitted to intervene
and use coercion to enforce these rights (Rawls 1999). As James Nickel
(2007: 98) has argued, however, Rawls’ “ultraminimalist” interpretation of
human rights neglects the multitude of roles that human rights serve.
While 1t 1s true that some human rights serve as a basis for mternational
mntervention, this is by no means a central function of human rights. Oth-
er important functions are setting standards and aspirations for mterna-
tional political debate, for domestic politics, and for international treaties
and international and global organizations.s

Nickel’s thorough treatment identifies the following main features of
contemporary human rights practice (2007: 91f). Human rights are rights;
they are associated with rightholders and addressees, and they require or
forbid actions. They are universal, high-priority norms. Their scope is
mternational. That is, they are “not dependent for their existence or
recognition on enactment by particular governments” (2007: 10). In addi-
tion, they set “international standards for evaluation and critictsm” (2007:
10), 1.e., for global public reason. Finally, they apply primarily to political
mstitutions and agents. While not specifying a blueprint for the global
order, they define minimal standards for decent government conduct.s

Against this backdrop, it seems to me that the best way to mterpret
human rights is that they are individual rights associated with political
legitimacy in a globalized world. On this conception, political legitimacy,

5 See Reidy (2006) for a defense of Rawls’ intetpretation.

6 See also Beitz, who identifies three main elements in contemporary human rights prac-
tice (2009: 109): (1) human rights apply in the first instance to political institutions; (if)
they are “matters of intetnational concern”; and (iii) they “protect urgent individual in-
terests” against “standard threats” that atise from “life in a modern wotld order com-
posed of states.”
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not humanity, is the core concept that explains what human rights are.” In
what follows, I shall assume that human rights define a realm of equal
standing in a globalized political world by setting limits on the decision-
making procedures and actions of national governments and binding
standards for international relations and global institutions.

2. Human Rights and Cosmopolitan Legitimacy

How exactly should the relation between human rights and political legit-
imacy be understood? To answer this question, I need to first say a bit
more about political legitimacy.

Although this is currently changing, for a long time the default as-
sumption has been that only the political institutions of nation states and
decisions made within them give rise to a legitimacy problem. Political
nationalism, as I want to call this view, is usually defended on the grounds
that there 1s something unique about the coercion deployed by the nation
state or about the political authority embodied in the nation state. This
view clashes with the cosmopolitan understanding of legitimacy, accord-
ing to which national communities are not the exclusive source of politi-
cal legitimacy in the global realm. On a political cosmopolitan view, mn-
ternational or global standards are at least one source of national, interna-
tional and, possibly, global legitimacy. This 1s a weak characterization. Po-
litical cosmopolitanism, thus defined, is compatible with a system in
which nation states and their governments remain the main political
agents, as long as there 1s some attribution of legitimate political authority
to international conventions. But the definition does not rule out the
much more demanding idea that nation states and national governments
will be replaced — at least in certain policy areas — by global mstitutions.s

I believe that political nationalism is difficult to uphold today — for
both empirical and normative reasons. The emergence of the contempo-
rary human rights practice 1s one factor among others that challenges the
political nationalist picture. Even though it is true that this practice owes
its existence to conventions and treaties between individual states, human
rights today, as mentioned above, are in effect independent of these states
(as well as of states who were not initially involved). More generally,
many have commented on how international and global institutions have
started to take on roles traditionally limited to states and on the emer-
gence of forms of governance in the global realm that are no longer re-
ducible to state-led governance. Joshua Cohen and Charles Sabel, for ex-
ample, argue that:

[tlo a substantial and growing extent ... rulemaking directly affecting the free-
dom of action of individuals, firms, and nation states (and the making of rules

7 For an intetpretation along these lines, see, among others, Joshua Cohen (20006), Jean
Cohen (2008) and Gould (2008).

8 Cosmopolitan conceptions of legitimacy are discussed, for example, by Rawls (1999),
Held (2002), Buchanan (2003 and 2008), Buchanan and Keohane (2006) and Besson
(2010).
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to regulate this rulemaking) is taking place ... in global settings ctreated by the
world’s nations but no longer under their effective control (2006: 765).

As Eric Cavallero (2010) argues with regard to the international property
rights regime and Andreas Follesdal (2011) with regard to global institu-
tions such as the World Trade Organization, the coercive power of these
mstitutions relates to the fact that exit 1s not a viable option for individual
states anymore, which implies that these institutions have a regulatory
grip on people’s lives beyond what can be controlled by their states.

These developments have normative implications. If it is the case
that international and global mstitutions issue rules that apply to mdividu-
al, corporate and political agents, the question arises as to what distin-
guishes such rule-making from the mere exercise of power or from a de
facto, but unjustified, claim to authority. If it is true, as I believe it is, that
mnternational and global rule-making is no longer fully in the control of
nation states, then a political nationalist conception of legitimacy is -
complete and some form of political cosmopolitanism 1s required to ad-
dress the normative challenges associated with international and global
institutions.

How should we think about the legitimacy of such mstitutions? The
answer depends on what conception of legitimacy is mvoked. It will be
helpful to distinguish between two broad approaches.” One influential
view in the literature today can be traced back to John Locke (1980).
What is distinctive about the Lockean view is that the normative source
of legitimate authority is a substantive idea of social order that exists mn-
dependently of the civil state. According to this view, whether an actual
political regime — or any agent claiming de facto authority — 1s legitimate
turns on whether it respects the relevant normative constraints. When a
political authority oversteps these constraints, it ceases to be legitimate
and, therefore, citizens are no longer obligated to obey its commands. As
such, the Lockean conception of legitimacy is negative: It offers an ac-
count of when effective authority ceases to be legitimate.tt The contem-
porary literature has developed this Lockean approach in many ways, but
its distinctive features are often seen: Legitimacy stands for what justifies
political authority and the right to rule depends on respecting substantive
normative criteria (e.g., Raz 1986).

9 In addition to Follesdal’s atticle, see the other contributions to a special issue of Pofitics,
Philosophy, and Economics on this topic, edited by Christiano (2011b).

10 T shall focus on the concept of legitimate authority and simply bracket the question of
whether legitimate authority entails political obligations; for an interesting recent answer
to this question, see Applbaum (2010).

11 Tt might be objected that this portrayal of the Lockean view neglects the role of con-
sent. Consent plays a role in the account of how the transfer of authority ought to hap-
pen. But given Locke’s wide interpretation of consent, its main function in his account is
to capture the thought — contra Hobbes — that absolute authority is necessarily illegiti-
mate because of its suspension of natural law. The soutce of legitimate authotity is thus
the natural law, not consent, but lack of consent is a marker of illegitimacy because it
indicates the suspension of natural law. My reading of Locke follows that of Hannah
Pitkin (1965: 991-99), among others. I thank David Miller for pressing me on this point.
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A consequence of this approach is that those who take the justifica-
tion of authority to be the fundamental normative problem tend to
downplay the problem of coercion. On this view, a political authority le-
gitimately resorts to coercion to enforce the rights it is supposed to pro-
tect.2 On an alternative approach to political legitimacy, however, coer-
cion 1Is seen not just as a means to enforce a particular social order, but as
constitutive of rights and hence of political authority. The implication of
this alternative view is that rights are not unproblematic tools to secure an
ideal social order, but are themselves coercive and in need of a particular
justification.

In this alternative, Kantian, approach, political legitimacy is seen as
related to the justification of coercion.’» The significance of coercion, in
Kant’s political philosophy, stems from his relational concept of rights.
Rights, according to Kant, shape external relations between individuals,
not the fulfillment of an isolated individual’s interests. Kant, in the Meza-
physies of Morals, motivates this way of thinking about rights in the follow-
g way. He recognizes freedom as the only natural (“innate”) right,
where freedom is defined as not being constrained in one’s choices by the
choices of others. For an individual in isolation, there is thus no threat to
his or her freedom to choose. In a social context, however, the choices
people want to make may clash with each other. The problem that arises
in the social context in the state of nature 1s that each may want to put
forward certain claims on others to respect their freedom, but there is no
political authority that could adjudicate between conflicting claims. Rights
are necessary to preserve the symmetry in individual freedom. But they
are also constitutively coercive; they restrict the freedom to pursue one’s
own ends. Any right of a person — independently of whether it 1s respect-
ed or has been violated — implies a restriction for others (cf. Kant 6:231f;
Ripstein 2004, 2009: 8; Flikschuh 2008: 389f). They key idea I want to use
for my argument is that the creation of a system of rights and, with that,
of political authority, 1s both necessary to secure freedom and constitu-
tively coercive. This, in the Kantian approach, is the problem of legitima-
cy that a civil state faces.

Kant and Locke link the legitimacy of political authority to the social
contract. But the two approaches obviously draw on different interpreta-
tions of the role of the social contract. The source of legitimate political
authority for Locke lies in certain natural rights. Consequently, respect of
an independent, substantive idea of how people should be ruled is what
distinguishes legitimate from merely de facto political authority. The so-
cial contract is a vehicle to secure this idea in the civil state. For Kant, by
contrast, the justification of a political order is not reducible to moral jus-
tification. On Kant’s view, the social contract is a hypothetical thought
experiment, meant to capture an idea of public reason, with the following

12 As Green puts the point, “[c|oetcion threats provide secondary, reinforcing motiva-
tion when the political order fails in its primary normative technique of authortitative
guidance” (1988: 75).

13 T have benefited greatly from Ripstein’s (2004, 2009) and Flikschuh’s (2008) recent
discussions of Kant’s political philosophy.
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criterion: Each law should be such that all individuals could have con-
sented to it. (By public reason I mean the reason of all, rather than a sub-
stantive idea.) The focus is thus not on what can be justified, pace Locke,
but on how justification ought to take place. As such, the social contract
mn Kant’s political philosophy captures a procedural idea (Korsgaard
1997; Pallikkathayil 2010).

Returning to the main question of this paper, what follows from the
two approaches for how to theorize the link between human rights and
legitimacy? If we take the Lockean approach, human rights are instru-
ments to secure a basic set of moral rights in the global political realm —
moral rights that limit the claims to authority that any political agent
might make. Note that this approach is compatible with both a traditional
and a Razian mixed conception of human rights. The Lockean approach
suggests that human rights are minimal standards that define how people
should be ruled.

This approach foregrounds what I have called the problem of stand-
ards: How might a human rights standard be weighed against other rights
and other considerations that feature in conceptions of national and mn-
ternational or global legitimacy? In conceptions of domestic political le-
gitimacy, the problem takes the form of how human rights might impose
constraints on national governments. Consider the recent referendum
proposal in Switzerland to ban the building of minarets as an example.
An unusually high majority of the population approved of the ban. But
the question remains as to whether this decision is illegitimate on grounds
of violating human rights related to religious freedom. The first problem
of legitimacy thus takes on the form of how to balance two sources of
legitimacy: human rights and democratic decision-making. In the interna-
tional and global context, this first problem of political legitimacy takes
the form of spelling out the constraints that a human rights standard
might impose on international relations and global institutions. An exam-
ple for the global context is the legitimacy of humanitarian interventions,
which concerns the question how the protection of human rights ought
to be balanced with, say, state autonomy.

This first problem of legitimacy is important and much has been
written about it. But there is a second problem of legitimacy that affects
the relation between legitimacy and human rights, and this problem arises
from the need to justify the human rights standard itself. Allen Buchanan
describes this problem in the following way: “IThe more seriously the mn-
ternational legal system takes the protection of human rights and the
more teeth this commitment has, the more problematic the lack of a
credible public justification for human-rights norms becomes” (2008: 41).
This second problem is in a sense more fundamental than the first, be-
cause 1f this problem is not solved, it 1s also not plausible to demand that
national, international and global political mstitutions and agents ought to
apply and satisfy a human rights standard as part of a requirement of le-
gitimacy; tllegitimacy might increase in the process.

Vasuki Nesiah (2009) has an excellent illustration of the significance
of this second problem of legitimacy. Her analysis of recent human rights
practice in relation to post-conflict situations reveals how the frame of
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war and mass violence has significantly shaped the content of human
rights and the order of priority among human rights — in particular to-
ward rights associated with humanitarian interventions such as food secu-
rity. De-prioritized in this process were rights related to more long-term
stability and security — political rights in particular — sometimes resulting
in more violations even of the prioritized rights. Nesiah’s conclusion is
that the frame of war and mass violence has biased the justification of the
human rights standard itself, with detrimental consequences.!+

The problem with the Lockean approach to political legitimacy is
that it tends to obscure this second problem. It suggests that human
rights, as justified by ordinary moral reasoning, unproblematically provide
protection from illegitimate interference from political mstitutions — na-
tional or otherwise. As we saw, the Kantian approach foregrounds the
need to justify the coercion imnherent in any system of rights. Human
rights are no different. The Kantian approach as I have sketched it can
recognize both problems of legitimacy: It can both explain why human
rights form part of the constramnts any political agent must respect and
why there 1s a need to justify the human rights standard, as it 1s currently
being created through human rights practice, on the basis of public rea-
son.

The Kantian approach as I have sketched it supports a political con-
ception of human rights. In the Metaphysics of Morals, Kant distinguishes
between two types of rights: “strict rights” and “rights in the wider sense”
(6:232ff). The latter allows for rights that express and aim to secure moral
obligations. This interpretation of rights i1s compatible with the traditional
conception of human rights as I have defined it in the previous section. I
am interested here i the other type. A strict right, according to Kant, is
“not mingled with anything ethical” (6:232). It does not express inde-
pendently existing moral obligations, which would by themselves generate
reasons for action and hence be internally binding, but mutually coercive
external constraints. These rights are binding qua having been created as
a right, not qua a moral obligation they might express. The focus on such
rights 1s what distinguishes Kant’s political philosophy from his moral
philosophy.

Admittedly, as discussed above, Kant’s political philosophy links the
justification of strict rights to the protection of everyone’s equal freedom,
where freedom is conceived of as the only mnate right (Kant 6:237). But
this does not commit us to a moralized conception of human rights mn the
spirit of the traditional conception. Quite to the contrary. Kant is quite
explicit that while some system of external constraints is required to pro-
tect freedom, there 1s no reason to expect that there is a unique system fit
for the purpose.

If we follow the Kantian approach in this way, it helps to make sense
of the political conception of human rights as I have characterized it in
the previous section. The anchoring in freedom has to be loosened

14 “The specter of mass violence functions to legitimate and shape [an ethics and expet-
tise-led human rights practice] at the expense of a closer interrogation of what is authot-
ized in the name of tights in the shadow of wat” (Nesiah 2009: 10).
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somewhat and replaced by the claim that human rights are rights that are
created for the protection of equal standing in the globalized political
world.1> More important for the purposes of this paper, it makes sense of
the justificatory approach characteristic of the political conception of
human rights. On the Kantian view as I have sketched it, justification de-
pends not on moral rights people have qua their humanity, but on what
the members of the global political community can justify to each other
to count as minimal constraints for legitimate political authority in the
global realm.1s

A final pomnt: The political conception of human rights that is com-
patible with the Kantian approach as I have sketched it 1s imnterestingly
different from the interventionist version of the political conception.
Even among those who in other contexts are considered Kantians there
1s a tendency to reduce human rights practice to something that functions
as a global instrument to protect individual inalienable rights from state
mterference (e.g., Rawls 1999). We now have a better grasp of why this
approach is too narrow: It not only offers an overly anemic interpretation
of contemporary human rights practice, it is also based on an approach to
the link between human rights and political legitimacy that obscures an
important problem of legitimacy.

3. Legitimacy and the Right to Political Participation

I think it is the great advantage of the Kantian account that it can bring
the second problem of legitimacy into focus. I now want to show how we
can use this approach to support the claim that the right to political par-
ticipation 1s a basic human right that cannot be excluded even from min-
imalist lists.

The Universal Declaration of Human Rights (1948) and the Interna-
tional Covenant on Civil and Political Rights (1966) both recognize a
right to political participation.

Article 21 of the Universal Declaration of Human Rights states:

(1) Everyone has the right to take part in the government of his country, di-
rectly or through freely chosen representatives. (2) Everyone has the right of
equal access to public service in his countty. (3) The will of the people shall be
the basis of the authority of government; this will shall be expressed in petiodic
and genuine elections which shall be by universal and equal suffrage and shall
be held by sectet vote or by equivalent free voting procedures.

The International Covenant on Civil and Political Rights has not only ac-
cepted this, but is more demanding. Its article 25 states that:

Every citizen shall have the right and the opportunity, without any of the dis-
tinctions mentioned in article 2 and without unteasonable restrictions: 1. To
take patt in the conduct of public affairs, ditectly or through freely chosen rep-

15 For a discussion of Kant’s own proposal for the creation of legitimate authority in the
global realm, as developed in the Doctrine of Right, and the difficulties that atise with that,
see Byrd and Hruschka (2008) and Flikschuh (2010).

16 T am borrowing expressions from Joshua Cohen (2004) here.

10
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resentatives; 2. to vote and to be elected at genuine periodic elections which
shall be by universal and equal suffrage and shall be held by sectet ballot, guat-
anteeing the free expression of the will of the electots; 3. To have access, on
general terms of equality, to public service in his country.

While the right to political participation is thus part of these original
agreements, its status as a human right has been the subject of many con-
troversies, both in international law and m political philosophy. 7

Many of these debates focus on the question of whether or not there
should be a right to democracy.s Before I can develop my argument in
favor of the right to political participation, it is important to note that this
right need not imply a right to democracy. I follow Henry Steiner (1988)
here, who argues that full-fledged democratic participation is encouraged
as a programmatic ideal but not required by human rights conventions.
The reason is the following. The right to political participation has two
parts: an “election clause” and a “take part” clause (Steiner 1988: 86). The
take part clause is too vague to require any particular political system and
would be satisfied by a right to participate in deliberative political pro-
cesses. The elections clause is more specific, but it, too, can be satisfied
by political systems other than democratic self-government as modeled,
say, on modern Western democracies. Both clauses can thus be mterpret-
ed in ways that do not entail a democratic 1deal of political equality. The
right to political participation, understood in this way, neither presuppos-
es democratic institutions nor does it demand that they be imposed
where they are absent.

While more demanding interpretations of the right to political partic-
ipation are not required, they are not excluded, of course. One indication
of this is how both the Universal Declaration and the International Cov-
enant allow for some leeway for democratically determined rights relative
to the human rights included in the list. Many democratic societies have,
of course, mstitutionalized extensive rights to political participation, with
consequences for the relation between public reason and political partici-
pation. In such societies, an appropriately constrained democratic deci-
sion-making process is seen as necessary for political legitimacy. Some
regional human rights conventions reflect this move toward democracy.
The European Convention (1950), while not mentioning the right to par-
ticipation, presupposes democracy (cf. article 11; Steiner 2008: 471). The
American Convention (1969) includes both the right to political participa-
tion as characterized by the International Convention (article 23; Stemner
2008: 473) and a right to democracy (article 29; Steiner 2008: 473).

In many countries, political institutions that resemble those of a de-
mocracy are currently largely absent. In those countries, there 1s thus at

17 For discussions in international law, see Steiner (1988, 2008), Fox (1992), Franck
(1992) and the recent debate in the Ewrgpean Journal of International Law with conttibu-
tions by Marks (2011), d’Aspremont (2011) and Wheatley (2011).

18 Among philosophers, Joshua Cohen (20006), Griffin (2008: 243ff) and Beitz (2009)
argue against the tight to political participation interpreted as a right to democtacy, while
Christiano (2011a) argues in favor. See also Reidy (2012).
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the moment no institutional pull toward a right to democracy.”? One re-
sponse to this situation is to treat democratic political participation as a
programmatic ideal rather than a plausible characterization of what the
right to political participation entails. If the relationship between the right
to participation and democracy is understood 1n this way, the right to
democracy is seen as an ideal that gives the legal right to political partici-
pation its specific content and aim, for example through a set of stand-
ards for the take part clause and the electoral clause. One implication of
this view 1s that political participation that is not fully democratic 1s nec-
essarily deficient in some ways. The recent literature on democratization
(e.g., Carothers 2002) challenges the transitional paradigm, however, and
an alternative view 1s taking shape. Based on research on new forms of
political participation both in Western democracies and in countries with
other political regimes, this alternative paradigm in democratization re-
search focuses on the possibility of a stable coexistence of elements from
different regime types — democratic and authoritarian — and examines the
diversity of channels of political participation beyond traditional demo-
cratic electoral politics (e.g., Norris 2002).2 This view provides strong
support for a more flexible characterization of the right to political partic-
ipation that 1s not modeled on full-fledged democracy and that does not
emphasize participation in elections at the expense of other forms of po-
litical participation.

Does the Kantian account support the right to political participation,
understood in this weak sense? After all, as we saw above, the normative
source of legitimacy, for Kant, is hypothetical consent. How does that
idea support political participation? In reply, I want to argue that we can
extract enough from Kant’s treatment of legitimacy to support a human
right to political participation. The argument builds on the relation be-
tween political legitimacy and public reason as I have developed it in the
previous section. The role of public reason marks the key difference be-
tween the Kantian and the Lockean accounts of political legitimacy, pri-
marily because of the procedural mterpretation of the relationship be-
tween public reason and political legitimacy that we find in Kant. The
Lockean account suggests that the human rights standard is justified in-
dependently of the political process and can be invoked to legitimize po-
litical authority. In the Kantian account, by contrast, the justification of a
human rights standard is not independent of the political process. Kant’s

19 This, I take, is also Charles Beitz’ point (2009). Beitz, drawing on the latge empirical
literature on democracies and democratization, argues that the empitical circumstances
do not suppott a right to democracy. But he supports democracy as an aspirational goal.
In addition, James Nickel’s proposal of interpreting human rights as “right-goal hybtids”
is vety promising here (Nickel 2010). The thought is that human tights have both a
mandatoty component and an aspirational component. Contemporary human rights
practice encompasses both rights (the mandatoty component) and goals (the aspirational
component) whete the two may set different standards. In relation to the right to politi-
cal participation, democratic participation could be intetrpreted as patt of the aspirational
component, not the mandatoty component.

20 This literature also takes a critical attitude toward the emphasis on elections that chat-
actetizes the transitional paradigm and the associated institution of election monitoring.
See Kelley (2012) for a careful analysis of the pros and cons of election monitoring.

12



JOURNAL OL ITHICS & SOCIAL PHILOSOPHY | VOL. 7,N0O. 1
THE HUMAN RIGHT TO POLITICAL PARTICIPATION
Fabienne Peter

emphasis on the authorization to make public use of one’s reason to
highlight legitimacy deficits (8:304) makes this clear. The thought is that
without some right to participate in the deliberative process that consti-
tutes public reason, there is no justification and hence no political legiti-
macy.

Understood 1n this way, the Kantian approach supports the right to
political participation in the weak sense. True, public reason may be in-
voked to support a range of rights. But which other rights it can plausibly
support is not important for my argument here. I am not trying to answer
the general question of what human rights there are; I am only trying to
argue that the right to political participation has its place even on mini-
malist lists, whatever else is on them. And what we can extract from the
Kantian account is that the right to political participation i its weak mn-
terpretation, one that emphasizes taking part in deliberative processes but
does not extend to a right to democracy, is prominent among them.

The final step of my argument concerns the scope of the public rea-
son requirement. While the Kantian approach as I have sketched it 1s fair-
ly undemanding with regard to the content of the right to political partic-
ipation, it is potentially quite demanding with regard to its scope. The
thought 1s best articulated in terms of the distinction I introduced earlier
between political nationalism and political cosmopolitanism. If human
rights are understood as a synchronically universal system of rights —
rights that, at any given moment in time, hold across political boundaries
and, to some extent at least, independently of the attitudes of the gov-
ernments of different states — then legitimacy requires that their justifica-
tion, too, must transcend political boundaries. This implies that a political
nationalist conception of political legitimacy is insufficient and that the
public reason requirement must be understood 1n political cosmopolitan
fashion.

The right to political participation, as it is currently interpreted, is
limited to participation i matters of national governance. If my argument
1s correct, it demands that this right is extended to participation in global
debates about rule-making through international and global mstitutions,
mncluding debates about the human rights standard itself. Political partici-
pation at the national level — whether mn the form of participation in de-
liberative process, representation in what Rawls has called a consultation
hierarchy (1999: 71ff), or democratic participation — will fail to establish
legitimacy in a globalized wotld. To have legitimizing force in a context
of globally binding constraints, public reason must similarly be global in
reach.

But how should we make sense of global public reason? Luckily, the
existing system allows for some participation in the global debate via par-
ticipation in national or regional forums, and such participation may of-
ten suffice. For example, the optional protocol of the International Cov-
enant on Civil and Political Rights, ratified by 113 out of the 165 coun-
tries that have ratified the main protocol, allows individuals to complain
directly to the Human Rights Committee that one of the states has violat-
ed their human rights. The European Court of Human Rights also allows
for direct complaints from individuals. It has generated a large body of
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jurisprudence on human rights and its cases often inspire public debate
(Nickel 2007). Such channels can thus be used for contributions to the
global political debate from within national or regional forums.

Nevertheless, a problem arises if these channels are insufficient for
creating a global public reason. For example, issues of transnational regu-
lation, such as those that arise with immigration, environmental protec-
tion or trade, especially if they involve forms of governance that are ei-
ther not in the control of national bodies or biased toward the mnterest of
some national states at the expense of others, may require a more imme-
diately globalized debate.2t A right to take part in processes of public jus-
tification of political actions at the global level then becomes necessary to
enable the kind of global public reason that political legitimacy requires.
Vice versa, 1f political participation remains confined to participation in
national debates, this will create a legitimacy deficit in cases where nation-
al public reason has imsufficient reach. My argument thus implies that if
present channels are insufficient, at least the take part clause of the right
to political participation has to be extended to apply to deliberative pro-
cesses beyond the national context. Additional channels — for example
the creation of new courts that can address global issues — have to be cre-
ated to facilitate participation in the global political debate, including de-
bates about the justification of human rights standards.2

Fabienne Peter

University of Warwick
Department of Philosophy
f.petet@warwick.ac.uk

21 For discussion of this possibility and the response tequired, see especially Gould
(2004, 2009).
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thew Clayton, Rowan Cruft, Antony Duff, Katrin Flikschuh, Chandran Kukathas, Dean
Machin, David Miller, Avia Pasternak, Massimo Renzo, Nicholas Southwood, Kai
Spiekermann, Victor Tadros, Leif Wenat and Lea Ypi. Anonymous referees have also
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